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::IN THE COURT OF THE CHIEF JUDICIAL MAGISTRATE, NALBARI:: 

PRESENT  : = Smti. K. R. Deka, A.J.S.  

Ref: G. R. Case No.675/13 

                 State                      

                  -vs- 

              Hakim Ali ..…….. Accused person.  

u/s-279/338 IPC. 

EVIDENCE RECORDED ON  : 14.03.17, 04.07.17, 29.03.18,     

     15.05.18 & 27.06.18. 

ARGUMENTS HEARD ON   : 27.09.18. 

JUDGMENT DELIVERED ON  : 11.10.18. 

ADVOCATES APPEARED : 

For the State    : Mr.  D. Talukdar, A.P.P. 

For the Accused    : Smti. N. Patowary, Advocate. 

 

J U D G M E N T 

 

1.     The case of the prosecution, in brief is that an F.I.R. was filed on 

22.05.13 in the Doulasal Police Out Post by the informant Sri Pran Krishna Nath 

against the driver of Tara Nano vehicle bearing Regd. No.AS 01 MA 9107 alleging 

inter alia that on 21.05.13, at about 1.30 pm, the above mentioned vehicle 

proceeding from Guwahati towards Barpeta hit informant's niece Smritirekha 

Nath aged about 4 years in front of his residence, at Doulasal Pub Suburi due to 

which the victim sustained severe injuries. The victim was taken to Doulasal PHC. 

Later, she was referred to GMCH for better treatment as the injuries were 

grievous. Hence, the case. 
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2.   On receiving the case, the I.C of Doulasal OP entered the same in 

the General Diary vide Doulasal OP GDE No.448 dated 22.05.17 and forwarded 

the FIR to Mukalmua PS for registration. On receipt of the same, Mukalmua P.S. 

registered Mukalmua P.S. Case No.126/13 u/s-279/338 IPC and started 

investigation. On completion of investigation, the I.O laid charge-sheet against 

the accused Hakim Ali u/s-279/338 IPC. 

3.   In pursuance of the process issued, the accused person appeared 

before the court and on his appearance, the copies of the case as per the 

mandate of law u/s-207 Cr.P.C. were furnished to the accused person. Thereupon 

prima facie case was found against the accused person u/s-279/338 IPC and the 

particulars of the offences u/s-279/338 IPC were read over and explained to the 

accused and he was asked whether he will plead guilty of the offences charged 

or claimed to be tried. He had pleaded not guilty and claimed to be tried. 

4.  During the trial, the prosecution side examined five  witnesses. 

The victim Smritirekha was examined as court witness. 313 Cr.P.C. statement of 

accused was of complete denial. The defence side declined to adduce any 

evidence. 

5.   I have heard the arguments of both the sides.  

 

                            POINTS FOR DETERMINATION  

 

   •  Whether the accused Hakim Ali on 21.05.13, at about 01.30 

pm, at Doulsal Pub Suburi, at Guwahati-Barpeta road under Mukalmua PS, 

in a public way, drove a Tata Nano vehicle bearing Regd. No.AS 01 MA 

9107 in a manner so rash as to endanger human life and thereby 

committed an offence punishable u/s-279 I.P.C. ? 

  •   Whether the accused Hakim Ali on 21.05.13, at about 01.30 

pm, at Doulsal Pub Suburi, at Guwahati-Barpeta road under Mukalmua PS 

caused grievous hurt to one Smritirekha Nath by driving a Tata Nano 

vehicle bearing Regd. No.AS 01 MA 9107 so rashly as to endanger human 
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life and thereby committed an offence punishable u/s-338 I.P.C. ? 

 

           DISCUSSION, DECISION AND REASONS 

 

6.         P.W.1 is Arup Kr. Nath. He deposed that the informant Prankrishna 

Nath is his younger brother. About two years ago Prankrishna Nath has expired. 

This incident occurred about three years ago at about 12 to 2 pm., in the 

afternoon. He came to know that his niece Smitirekha has been hit by a Nano 

vehicle in front of his house on the road. He came to his home and learned that 

his niece was shifted to hospital. He saw his niece in Mukalmua hospital. 

Thereafter, she was shifted to G.M.C.H., Thereafter, his brother filed this case. His 

niece has to be admitted in hospital for about one and half to two months. 

7.         In his cross-examination, he deposed that he himself did not see 

the incident. He does not know whether any compensation case has been filed. 

Police took his statement. 

8.         PW.2 is Manoj Haloi. He deposed that he knew the informant. The 

informant has expired about two and half months ago. About 3-4 years ago, one 

day he came to his house from Guwahati and was informed that Rubal's Nath 

daughter had met with an accident. 

9.         During cross-examination, this witness deposed that he himself did 

not see the incident. 

10.         PW.3 is Manju Nath. She stated that the informant Prankrishna 

Nath was her brother-in-law. He had expired in the year 2013. She was 

proceeding from Kaplabari after attending a meeting along with her daughter at 

about 1 pm., in the afternoon. She stated that one Neno vehicle hit her daughter 

Smitirekha from the back side. She was thrown at a distance. The vehicle was 

proceeding from Guwhati to Barpeta. The road was in the East West direction. 

They were proceeding from the Southern side to the Western side of the road. 

He daughter become senseless and she was taken to Daulashal medical. 

Thereafter, she was referred to Guwahati. Her daughter was admitted at Dispur 

Polly Clinic, Guwahati for twenty two days. The driver of the Nano vehicle 
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stopped the vehicle on the road and the driver fled away. Police took the vehicle 

to the police station. Her daughter Smitirekha was about four years during the 

time of incident. 

11.         In her cross-examination, she deposed that police took her 

statement. It is not a fact that she did not state before the police that while they 

were returning from the meeting a Nano vehicle hit her daughter Smitirekha from 

the back side. It is not a fact that she did not state before the police that the 

driver of the vehicle fled away. The driver was a short man. He was a wheatish 

complexion. Their house is on the Northern side of the road. They got down from 

the tempo in front of their house. The incident occurred when her daughter was 

trying to cross the road. Due to the tempo the vehicle proceeding from the other 

side could not be seen. The incident took place in the middle of the road. It is 

not a fact that as her daughter suddenly ran towards the road the accident 

occurred and the driver has not at all fault. 

12.         CW.1 is victim Smritirekha Nath. As this court witness was nine 

years old. Hence, the court had to ask this witness a few questions to understand 

her ability to depose. 

Question No.1. In which class had you read? 

Answer to Q.No.1: Class IV. 

Question No.2. What is the name of your school? 

Answer to Q.No.2: Kaldiya Adarsha School. 

Question No.3, Who are present in your family? 

Answer to Q.No.4 My mother, my father, myself and two older sisters. 

 

13.       Upon asking the above questions it was found that the witness was 

competent to deposed. In her deposition she stated that the case was filed by 

her paternal uncle. She does not know the accused person. The incident 

occurred about five years ago. At that time she was four year old. She along with 

her mother was going towards Kaplabari to attend a meeting. She was sitting in 

the passenger seat. There were other passengers in the tempo. Thereafter, she 
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stated that when they reached their house and got down from the tempo, her 

mother was paying the tempo fare when a vehicle hit her from the back side. 

Thereafter, she does not know what happened. She took treatment at Dispur 

Polyclinic in Guwahati. She sustained injuries in her head. She does not know for 

whose fault the accident had occurred. 

14.  In her cross-examination she deposed that her house in the opposite side 

of the road. When her mother was paying the fare she tried to go to her house. 

She does not know the registration number of the vehicle. Now she is OK. 

15.         PW.4 is Dr. Kumud Bania. He deposed that on 21.05.13, he was 

working as M&HO-I in Doulasal MPHC. On that day, at about 2.00 pm, he 

examined one Miss Smritirekha Nath, 4 years, female, d/o- Rubul Nath of village 

No.1 Doulasal under Mukalmua PS. The patient was brought and identified by HG 

Safiqul Ali in connection with Mukalmua PS Case No.126/13 u/s-279/338 IPC. 

The history of the patient was unconscious following hit  by a Nano car on her 

way to home on head. On examination, he found the following- the patient was 

unconscious. Gasping. Not responding to verbal command. After giving first aid 

and initial resuscitation, the child has been referred to GMCH for better 

treatment. CT scan of brain, hospitalization. Ext.1 is the medical report and 

Ext.1(1) is his signature. 

16.         During cross-examination, the M.O revealed that the age of injury 

was not reflected in the injury report. 

17.         PW.5 is I.O SI Sanjay Kr. Laskar. He deposed that on 22.05.13, he 

was working as I.C of Doulasal OP under Mukalmua PS. On that day, informant 

Sri Pran Krishna Nath filed a written FIR in the Doulasal OP. On receipt of the 

FIR, the same was entered in the General Diary as GDE No.448 dated 22.05.13 

and forwarded the FIR to Mukalmua PS for registration. On receipt of the FIR, 

Mukalmua PS registered Mukalmua PS Case No.126/13 u/s-279/338 IPC and he 

was given the task of investigation. He visited the place of occurrence and drew 

the sketch map. He recorded the statements of the witnesses. He seized one 

Tata Nano vehicle bearing Regd. No.AS 01 MA 9107 in presence of witnesses. 

The victim was taken to Doulasal PHC and thereafter, she was referred to GMCH 

for better treatment. He gave requisition for MV inspection on 24.05.13 and he 

collected the report on the same day. He collected the medical report of the 
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victim from Doulasal PHC. The accused was arrested and was allowed to go on 

bail as the offences were bailable in nature. Upon completion of investigation, he 

filed charge-sheet against the accused driver Md. Hakim Ali u/s-279/338 IPC. 

Ext.2 is the sketch map and Ext.2(1) is his signature. Ext.3 is the seizure list  and 

Ext.3(1) is his signature. Ext.4 is the charge-sheet and Ext.4(1) is his signature.   

18.         In his cross-examination, he deposed that the FIR was filed on 

22.05.13 and the date of occurrence was 21.05.13. There is no GDE in the police 

station regarding the incident that occurred on 21.05.13. He did not record the 

statement of victim Smritirekha Nath. Witness Manoj Haloi did not state before 

him that while he was proceeding from meeting, he saw a Nano car hit 

Smritirekha Nath from backside. He did not state that the driver of the Nano Car 

had fled after causing the accident. As per sketch map, Ext.2, the house of the 

victim is on the opposite side of the place of occurrence. He did not record the 

statement of Runu Haloi and Aswini Ram Haloi. It is not a fact that he did not 

record the statements of any independent witness and has falsely filed the 

charge-sheet. 

19.        These are the materials on record. 

20.        The informant could not be examined as he has expired. The FIR 

of this case also could not be proved due to the death of the informant. 

21.        PW1 Arup Kr. Nath is a hearsay witness. PW2 Manoj Haloi is also 

hearsay witness. PW3 Manju Nath is the mother of the victim and an eye witness 

of this case. In the year 2013 one day she along with her daughter, CW1 

Smitirekha were coming from Kaplabari in a tempo and had got down in front of 

their house on the opposite side, at that moment, a Nano vehicle proceeding 

from Guwahati side towards Barpeta hit her daughter in the middle of the road. 

Although PW3 has given a description of the accused person, she failed to 

identify whether the accused Hakim Ali drove the Nano vehicle at the time of 

accident. Be that as it may this eye witness categorically stated that the accident 

occurred when her four years old daughter was trying to cross the road. She 

stated that due to the tempo being parked, her daughter failed to see the vehicle 

proceeding from the same direction and that is why the accident took place in 

the middle of the road. Although this witness has denied the suggestion of the 

defence that the accident did not occurred due to her daughter suddenly crossing 
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the road. It is seen from the overall evidence of PW3 that the accident occurred 

as her daughter suddenly tried to cross the road and failed to see the Nano 

vehicle proceeding from the same direction as a tempo was parked. This fact is 

verified by the evidence of CW1 victim Smitirekha Nath because CW1 has stated 

that while her mother was paying the tempo fare she had gone to her house 

which means that the little girl had tried to cross the road alone without her 

mother's assistance and suddenly came in front of the Nano vehicle. 

22.     PW4 medical officer and P.W.5 Investigating officer are formal 

witnesses. 

23.    From the evidence of PW3 and CW1 it is crystal clear that the 

accident occurred as CW1 a young girl of four years of age tried to cross the road 

on her own will without the assist of her mother and as she cross the road she 

did not see the Nano vehicle approaching due to the tempo vehicle being parked 

and accidentally got hit by the Nano vehicle. The rashness and negligence of the 

accused not been established. I find this to be a fit case for acquittal. 

24.   The evidence on record does not lucidly portray the necessary 

elements required to constitute offences u/s-279/338 IPC. The prosecution has 

failed to prove the guilt of the accused person beyond all reasonable doubt. 

25.   In the backdrop of the entire evidence on record and taking into 

account the facts and circumstances of the case, the accused Md. Hakim Ali is 

acquitted of the offences u/s-279/338 IPC and he is set at liberty forthwith. 

26.   Bail bonds will stand cancelled after six months. 

27.   Judgment is written in separate sheets and delivered in open 

court.  

  Given under my hand and seal of this court on this the 11th day of 

October, 2018.                          

 

                                                          (Smti. K.R. Deka) 

                        Chief Judicial Magistrate, 
                                                                                Nalbari.   
  



G.R. Case No.675/13 

 

Page No.8 

 

 

 Dictated and corrected by me 

             

   

         (Smti. K.R. Deka) 

 Chief Judicial Magistrate, 

               Nalbari.   

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

A P P E N D I X: 

 

Witnesses for the prosecution 

 

PW.1-   Arup Kr. Nath. 

PW.2-   Manoj Haloi. 

PW.3-   Manju Nath. 

PW.4-   M.O Dr. Kumud Bania. 

PW.5-   I.O SI Sanjay Kr. Laskar. 
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CW.1-   Smritirekha Nath. 

 

Witnesses for the defence 

 

None 

 

Prosecution Exhibits 

 

Ext.1    - Medical report. 

Ext.1(1)  - Signature of MO Dr. Kumud Bania. 

Ext.2    - Sketch map. 

Ext.2(1)  - Signature of I.O SI Sanjay Kr. Laskar. 

Ext.3    - Seizure list. 

Ext.3(1)  - Signature of I.O SI Sanjay Kr. Laskar. 

Ext.4  - Charge-sheet. 

Ext.4(1)  - Signature of I.O SI Sanjay Kr. Laskar. 

 

Defence Exhibits 

None 

                              

                                                          (Smti. K.R. Deka) 

                                                         Chief Judicial Magistrate,  
                   Nalbari.   

 


